INTRODUCTION
The facts leading to the decision in M v A and U [2007] QADT 8 1 are symptomatic of a certain malaise, the fear of 'difference' that still infects the thinking of many in Australian society today. Of all forms of human difference, perhaps none is as threatening to the insecure citizen as is the phenomenon of transsexualism. Thus:
As with males theorizing about women from the beginning of time, theorists of gender have seen transsexuals as possessing something less than agency. As with genetic women, transsexuals are infantilized, considered too illogical or irresponsible to achieve true subjectivity, or clinically erased by diagnostic criteria; or else, as constructed by some radical feminist theorists, as robots of an insidious and menacing patriarchy, an alien army designed and constructed to infiltrate, pervert and destroy "true" women. 2 While those words above were first written by academic and transsexual activist Sandy Stone over a decade ago, the fact is that transsexualism is often conceptualized even today as a moral aberration of human kind in contradiction of all the evidence. Little wonder that those who experience it are still marginalised and suffer discrimination at the hands of the uninformed.
Only a small number of our population expresses transgender identities and an even smaller number exhibits ambiguous sex characteristics indicative of transsexualism or some other intersex condition. Recent research clearly demonstrates how vulnerable members of these minority groups are to the many acts of discrimination and worse perpetrated against them in Australian society today.
3 A staggering 83.3 per cent report that they modify their daily activities because of a real fear of prejudice or discrimination, 4 while 50 per cent are sacked after gender reassignment and 38 per cent consider they are subject to reportable levels of discrimination at least once a week. 5 With the notable exception of the Federal Government, all Australian jurisdictions now have legislation in place that attempts to deal with issues of discrimination against these marginalized groups. In Queensland, the Anti-Discrimination Act 1991 ('the Act') was amended in 2002 to include 'gender identity' as a protected attribute. The Act now renders unlawful discrimination occurring on that ground in a wide range of circumstances that includes provision of goods and services, accommodation, education and employment. Very much at the forefront of reform in the area, the Queensland GURNEY (2007) Government also used the amendment to proscribe acts of vilification on the same ground. 6 
II THE COMPLAINT
In M v A and U a complaint of discrimination was brought by M after service was denied her by A, the manager of a grocery store owned by U and co-located in the apartment building where M lived. A and P were friends. P managed a bottle shop adjacent to the grocery store. Both A and P knew M as a regular customer in their respective establishments. They were also aware of M's occupation as a sex worker and the fact she had recently completed sex affirmation treatment for transsexualism. M was walking in the street adjacent to her apartment and in front of the grocery and bottle shop when P yelled out words to the effect of 'Drag Queen' at her. A was outside the bottle shop at the time and laughed at this. M was upset and returned to her apartment. She later attempted unsuccessfully to confront P about his earlier comments and P immediately relayed the fact to A. Shortly after, M went into the grocery and selected a number of items. She placed them on the counter and handed a $5.00 note to A in payment. She then had a short exchange with A about the offensive nature of his and P's recent comments and actions towards her. A returned M's money to her by placing it on the counter and telling her to take it back. He then scooped the goods on the counter to him. M was shaken by this but took her money and returned to her apartment.
7
M brought her complaint under s 46(1) of the Act which proscribes discrimination occurring in the goods and services area, including by reason of a failure to supply those goods or services. The incident occurred prior to the 2002 amendment adding 'gender identity' to the list of attributes protected under s 7 of the Act, 8 and M's complaint consequently alleged direct discrimination on the grounds of sex and lawful sexual activity. Section 10 of the Act tells us that direct discrimination on the basis of an attribute happens if a person treats, or proposes to treat, a person with an attribute less favourably than another person without the attribute is or would be treated in circumstances that are the same or not materially different. One of the first and most important tasks facing the Tribunal, therefore, was determination of the complainant's contemporaneous sex. Regardless of sexual orientation, men had almost twice as many somatostatin neurons as women. The number of neurons in…male-to-female transsexuals was similar to that of the females…In contrast, the neuron number of female-to-male transsexuals was found to be in the male range…The present findings of somatostatin neuronal sex differences in the BSTc (a part of the brain) and its sex reversal in the transsexual brain clearly support the paradigm that in transsexuals sexual differentiation of the brain and genitals may go into opposite directions and point to a neurobiological basis of gender identity disorder.
11
The Harry Benjamin International Gender Dysphoria Association (HBIGDA), the peak group representing medical and legal specialists in transsexualism worldwide, in a recent amicus curiae brief submitted to the United States (US) District Court in West Virginia, explained that:
Transsexualism is a disorder of sexual differentiation, the process of becoming man or woman, as we conventionally understand it. Like other people afflicted with errors in the process of sexual differentiation, people with intersex conditions, transsexual people need to be medically rehabilitated so that they can live normalized lives as men or women.
12
In fact, transsexualism has long been described as another form of intersex condition, one in which the sex of the reproductive organs is opposite the sex of the brain. 13 The early evidence was based purely on informed observations and could either be accepted or dismissed according to the bias of the receiver but, especially in the last decade, the extent of biological investigations into the brain has shown that, just as the gonads, genitals and chromosomes differentiate as to sex, so does the brain commencing in the 14 This has led to the inescapable conclusion that an individual's sense of their sex is fundamentally determined by their neurological morphology.
15
Transsexualism is characterised by an overwhelming need to bring the body into harmony with the mind. Triadic treatment by way of psychiatric differential diagnosis, cross-hormone therapy and surgical rehabilitation undertaken together is the only internationally recognised successful treatment for the condition. 16 This treatment regime is successful in more than 97 per cent of cases. 17 All the evidence shows that, unlike those who experience non-transsexual gender identity disorders, once treated, people who have had transsexualism exhibit no significant, associated psychopathologies and can live normal lives when the prevailing social environment allows them to do so. 18 The medical justification for giving legal recognition to the person with transsexualism that has gone to great lengths to alter their body was clearly enunciated by Professor Louis Gooren, Professor of Endocrinology and Transsexualism at the University Hospital in Amsterdam: Possibly the saddest, and most compelling anecdotal evidence that sexual identity is inherent and independent of both phenotypic sex and gender role can be found in the story of John/Joan, a boy who lost his penis in a botched circumcision and was subsequently raised as a girl. . This was the first independent evidence contradicting the then accepted view that gender is constructed and a consequence of the sex of rearing. 16 According to the European Commission on Human Rights, 'the medical profession has reached a consensus that transsexualism is an identifiable medical condition in respect of which gender reassignment is ethically permissible and can be recommended for the purpose of improving the quality of life', Rachael Horsham v UK (1997) Eur Comm HR. 
Sex reassignment of transsexuals is a medical intervention on a sliding scale. It is not essentially different from procedures in other sex errors of the body. The same interventions including genital surgery are done in other cases of sex errors of the body … There can be no psycho-medical ground not to treat these people respectfully; we must provide them with reassignment treatment which meets their needs. In the cases of intersex, and this is particularly true of transsexualism, medical treatment does not bring resurrection from one's ashes; it is not a cure. It is not a completely new start; it is a rehabilitation process. We must accept the given fact of sex errors of the body and continue from there. We must create the conditions for successful rehabilitation to the male or female sex as much in cases of transsexualism as in other cases of intersex subject.
19
Similar sentiments were expressed, but with even more force, by Dr Russell Reid, a Harley Street specialist in the field, who gave evidence during the judicial review of the cases of 'P' and 'G' v H.M.Govt., 20 in March 1996. 'P' and 'G' were two women of transsexual background who had been denied new birth certificates recording their affirmed sex. Rebutting the statements contained in an affidavit given to the court by William Jenkins, the UK Registrar of Births, Dr Reid deposed:
21
The World Health Organisation defines health as 'a state of complete physical, mental and social well-being and not merely the absence of any disease or infirmity'… [I]t is a matter of concern to the UK medical community that the current legal status of people who have been treated for Transsexualism works against their achievement of this. Their legal status marginalises individuals who have no visible difference from others and prevents them from being able to integrate, make relationships or live fulfilling lives and thus impairs quality of life… 22 It is clear… that the current legal status of people treated for transsexualism works directly against their health, as defined by the WHO, and against the best efforts of medicine to maintain their healthy status. It is impossible not to conclude that, for the individual, their legal circumstances constitute a fundamental violation of their right to human dignity. 23 The legal status of a person following sex affirmation surgery is now established for most purposes by statute in all the States and internal Territories of Australia. In each of those jurisdictions, legislation such as the Registration of Births, Deaths & Marriages Act 1962 (Qld), provides that a person who is over the age of 18 years, is not married and has undergone the requisite surgical treatment for transsexualism is able to apply to the Registrar for an alteration of the record of their sex in the Register. 24 A person whose record of birth is thus altered is taken to be a member of their affirmed sex for all relevant purposes. 25 Legal recognition is also extended to a person whose birth record has been altered in any comparable Register maintained in another jurisdiction, or who has been issued with a recognition certificate under a law of another 26 Thus, with the unfortunate exception of those who are precluded from undergoing surgery because they are minors or are too infirm by reason of illness or advanced age, those who have managed to maintain their marriage against great odds, and those born overseas in jurisdictions that will not correct the sex on a person's birth record, 27 a person resident in Queensland who has experienced the condition of transsexualism can achieve legal sex recognition appropriate to their innate sexual identity.
28
There is no Commonwealth legislation establishing legal sexual identity. Indeed, during debate over the recent amendment to the Marriage Act 1961 (Cth) designed to reinforce the prohibition against same-sex marriage, 29 the Commonwealth Attorney-General specifically rejected the notion that legislation to define 'man' and 'woman' was desirable. He wisely relied instead on the ordinary, common meaning of those words as was interpreted most recently in the Family Court in the matter of Re Kevin (validity of marriage of transsexual) ('Re Kevin'). 30 The decision in this case was grounded in expert medical evidence, and its legal outcomes honed by the incisive mind of Chisholm J who, after considering the extensive evidence of both domestic and international medical experts in the field, held that:
[T]he words "man" and "woman" should be given their ordinary contemporary meaning…, and that contemporary meaning should be taken to incorporate transsexual people who have successfully completed the personal, social, medical and surgical processes of gender reassignment...
31
To determine a person's sex… the relevant matters include… the person's biological and physical characteristics at birth (including gonads, genitals and chromosomes); the person's life experiences, including the sex in which he or she is brought up and the person's attitude to it; the person's self-perception as a man or woman; the extent to which the person has functioned in society as a man or a woman; any hormonal, surgical or other medical sex reassignment treatments the person has undergone, and the consequences of such treatment; and the person's biological, psychological and physical characteristics at the time…, including (if they can be identified) any biological features of the person's brain that are associated with a particular sex. It is clear from the Australian authorities that post-operative transsexuals will normally be members of their reassigned sex. Unfortunately, the Registration of Births, Deaths & Marriages Act 1962 (Qld), like that in a number of other states, makes no provision for the Registrar to issue a recognition certificate; it only recognises one issued elsewhere. This leaves some citizens residing in Queensland in legal limbo -if they were born overseas in jurisdictions that do not allow a birth registration to be corrected for sex they will be unable to obtain legal recognition in their affirmed sex in Queensland unless, for example, they first move to Victoria and obtain a recognition certificate there. 33 finally demonstrating to all of the world the failed reasoning and consequent injustice inherent in this early precedent, 34 which still represents the common law in many jurisdictions, including the UK, today.
35
The Attorney-General of the Commonwealth appealed the decision 36 and argued that, as in Corbett, the sex of a person was to be determined solely on the basis of the genitals, gonads and chromosomes, and the sex of all three had to be congruent. 37 It was open to the Court at first instance to hold that an individual with transsexualism is born with a brain that recognises him or herself as a member of the sex opposite to that whose physiological indicia he or she bears and that this has a biological origin.
38
If… brain sex is one of the most significant determinants of gender, then the distinction between intersex and transsexual persons becomes meaningless… This is because an intersex person appears to be defined as someone with at least one sexual incongruity. If brain sex can give rise to such an incongruity then, legally… there may be no difference between an intersex person and a transsexual person. 39 It was open to the trial Judge, on the evidence before him, to find as a matter of probability that there was a biological basis for transsexualism. 40 Their Honours then went on to adopt the reasoning of Charles J in W v W (intersex case), 41 holding this applied equally to persons born with transsexualism and that either should be able to decide their appropriate sex, affirm it and then be legally accepted as a member of that sex. They found that the words 'man' and 'woman' have their ordinary, contemporary meaning when used in legislation and that it was open to Chisholm J, as a 33 [1971] P 83. 34 The common law of Australia was originally also informed by the now discredited Corbett decision. It led to a most unfortunate outcome in the Family Court, C v D (falsely called C) [1979] 5 Fam LR 636, a decision by a single judge which rendered invalid the marriage between an intersexed man and his spouse. The Full Court, in the course of its deliberations on the Re Kevin matter, finally held that this decision was an incorrect statement of the law of Australia.
35
Australian common law quickly departed from the narrow essentialism of Corbett. The jurisprudence developed in the current direction with the advent of two particularly significant decisions: R v Harris and McGuiness [1988] Applying Re Kevin, the tribunal determined that M was, indeed, a female under the law. 43 Although the reported decision is not very specific on the issue, it is clear she identified, and was regarded by others who knew her, as a woman; she lived as a woman by dressing and presenting as one; she had adopted a female name and had changed relevant documents; and importantly, she had also undergone hormonal treatment and surgical procedures to affirm her female sex. 44 The learned member proposed that a person with a transsexual background may be subjected to unlawful direct discrimination because of their affirmed sex or because of their former sex. 45 He found that both cases fall within the Acts proscriptions against direct discrimination on the basis of sex because this includes: discrimination on the basis of a characteristic imputed from the person's sex; 46 discrimination on the basis of the person's presumed sex; 47 or discrimination on the basis of the sex the person had, even if the person did not have it at the time of the discrimination. 48 The learned member also proposed that a person with a transsexual background might be discriminated against by reason of their lawful sexual activity with another person.
49
Neither of the respondents challenged these propositions, despite an invitation to do so, and relied instead upon acceptance of their stated version of the events. 50 The outcome of the complaint therefore turned solely on the facts.
In the event, the tribunal preferred the version given by M and found that the complaint of unlawful sex discrimination was made out. 51 'M was treated differently to other female members of the public who were not presumed to be men, in that she was ridiculed outside the premises and refused service inside the premises because she was presumed to be a man.' 52 The tribunal similarly found that the complaint of discrimination on the ground of lawful sexual activity had been made out because she was presumed to be 'a (male) transvestite engaged in what A regarded as abnormal sexual activity by having sex with men. 53 The first respondent would not have treated another female who he did not make those assumptions about in the same way'. The fundamental message that practitioners must surely take from the tribunal's decision in this matter to their commercial clients is that discussing a person's sex at work can be a costly business; the more so since the advent of the 2002 amendment adding 'gender identity' to the list of protected attributes and adding statutory protection against vilification. 56 Clients need to be made aware that the Act now not only provides that additional protection to those who have undergone a sex assignment in infancy or an adult sex affirmation process for transsexualism, 57 it also protects for the first time those who are transgendered and hence retain their male sex phenotype and their male legal sex permanently. 58 Legal practitioners responsible for providing advice to business clients will undoubtedly wish to first ensure they themselves properly comprehend the law as it applies in both circumstances. That task will undoubtedly be made easier if they also take time to comprehend the policy and social issues underlying it.
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While the Act renders each employer vicarious liable for the discriminatory acts of their employees, 60 it at the same time also provides the employer with a defence to proceedings if they can prove, on the balance of probabilities, that they took reasonable steps to prevent the contravention by the employee.
61 A company's equal opportunity policy professionally drafted, or at least settled by the legal practitioner, explaining the Act's major provisions in plain English and establishing clear guidelines for employees, Note that transsexualism and transgender are not the same. Transsexualism is about altering the phenotypic sex to accord with the sex of the brain and a person who has undergone sex affirmation treatment is simply a member of their affirmed sex. Transgenders, on the other hand, are people who have a psychological identification with, and live intermittently or permanently as members of the opposite sex, but do not actually take steps to correct their sexual morphology. A useful discussion is available at: http://www.hawaii.edu/PCSS/online_artcls/intersex/sexual_I_G_web.html.
For example, in order to give properly considered advice, the lawyer must understand the object or purpose of the legislation, since the duty of a court is to give effect to it, so far as the language permits: Kingston v Keprose Pty Ltd (1987) 11 NSWLR 404, 424. This is particularly so with remedial legislation which, being designed to achieve the high public purpose of upholding equal opportunity, should be construed beneficially and not narrowly to avoid frustrating the will of Parliament: IW v City of Perth (1997) 71 ALJR 943, 974. that is also properly supported by staff training and supervision, will provide cogent proof that reasonable steps were indeed taken.
VI CONCLUSION
This paper has attempted to dispel some of the myths about transsexualism and provide practitioners with a brief insight into the science, law and language that informed the tribunal in the matter of M v A and U.
The paper encourages a less judgmental view of transsexualism than has commonly been the case. It does this by making it clear that the condition is biologically based and that while most of us are formed wholly male or wholly female, a few of us are not. It introduces readers to some of the significant research results from which the current aetiology is drawn, and through which the law has increasingly been informed. And in the process of doing so, it silently rejects the psychopathologisation of transsexualism along with the stigma unfairly attached to any diagnosis of a mental disorder, let alone one so long thought of as a psychosexual perversion.
The paper also adopts and promotes a style of language which is inherently respectful of individuals affected by transsexualism. It focuses on the condition rather than the people affected by it, and reflects that same sensitivity and respect shown to the applicant by the Tribunal in the case.
Finally, it is not unreasonable to propose that, since the decision, legal practitioners who are engaged to advise clients in Queensland on the conduct of their businesses now have a heightened duty to ensure those clients are made properly aware of both their obligations in the new circumstances proscribed by the Act, and the likely costs of failing to comply with them.
